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Washington Office

August 17, 1995

Mr. Don Horn
Assistant General Counsel

for International Law
U.S. Department of Transportation
400 Seventh Street, S.W.
Room 10105
Vkshington,  D.C. 20590

. .
Re: IATA Conference on Arrlrne LI‘ability. Dkt. 49152

Dear Mr. Horn:

flth reference to DOT order 957-15  issued 12 July 1995, IATA is pleased to file
with the Department a report of the Airline Liability Conference Joint Vkrking  Group’s
Second Meeting held in Washington, D.C., 7-8 August 1995.

The Report of this Vkhington meeting, attached together with its three Annexes,
serves as an accurate sunrrary of the discussions.

Should any additional information be required by the Department, IATA is prepared
to provide it as expeditiously as possible.

Sincerely,

David M. O’Connor
Regional Director, US

cc: Mr. Lome Clark, General Counsel, IATA

1001 Pennsylvania Avenue, N.W. l Suite 265
Washington, D.C. 20004-2505

(202) 624-2977
Fax: (202) 347-2366



Report on Airline Liability Conference (ALC)
Joint Working Group Meeting

Washington, D.C., 7-8 August 1995

Following up the Joint Working Group meeting which took place in London 25-26
July, the Group reconvened in Washington 7-8 August 1995.

Background

At the London meeting, the Joint Working Group had accepted that, taking into
account inflationary impact on Warsaw/Hague/Montreal Agreement limits and the
demands of governments, the proposed intercarrier agreement should increase
limits world-wide to no less than SDR 250,000 tentatively agreed at the
Washington Conference in June. Accordingly, there was substantial discussion on
how medium and small sized carriers could be persuaded to support and
implement increased limits, and the most effective means of instituting unlimited
liability for US ticketed passengers. The meeting had mainly focused on:

. additional cost of higher limits, especially to medium and small size
airlines;

. whether unlimited liability would cost substantially more than
SDR 250,000;

. how insurance costs of smaller carriers might be subsidized by the
larger airlines;

. the viability of securing “pooled” insurance coverage;

. the advantages and defects of a Supplemental Compensation Plan
(SCP) for the US;

. whether the Japanese Initiative could be modified so as to be more
widely acceptable;

. the time frame for giving effect to a new liability regime; and

. the need to meet the concerns of the EU for coverage to SDR 500,000.

Taking into account the views of the insurance industry representatives at the
London meeting, it was concluded that, despite its attractiveness to the US
authorities and some carriers, the SCP solution was too unwieldy and expensive,
and, without Montreal Protocol 3, a risk-prone solution. A simpler, insurance-
based approach, possibly passenger funded, was then explored with respect to
unlimited liability above SDR 250,000. But this too was put aside on the advice of
insurance brokers that “splitting” the unitary coverage of most carriers’s current
individual policies into two parts, the first part insured individually, and the
second, (coverage above SDR 250,000) insured jointly, would likely prove more
expensive for carriers.
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The question of unlimited liability to cover all passengers travelling to, from and
through the US was specifically reserved for further discussion. In addition, the
participants agreed that the extent of carriers’ willingness to waive the
Warsaw/Hague defences needed to be carefully examined.

The Washington Meeting

The 7-8 August session of the Joint Working Group was attended by 10 airlines,
two Regional Associations (ATA and AITAL), and observers from the US
government and the European Commission. The list of participants is attached at
Annex 1, the Agenda at Annex 2, and the meeting documentation at Annex 3.

The Joint Working Group examined in depth the possibility of developing a
uniform world-wide system, to be put into effect by revised conditions of carriage
and applicable tariffs pursuant to a new intercarrier agreement which would inter
aEia  replace the 1966 Montreal Agreement. As a result of extensive discussion, the
airline participants expressed a willingness to recommend “unspecified limits” (i.e.,
“unlimited liability”) as the most realistic, least complicated and overall most cost
effective approach, provided the measure of compensation payable would be based
on the law of the domicile of the passenger, and that the Warsaw Convention
System defences are retained.

At the conclusion of the meeting, it was agreed to recommend the elaboration of
the new solution founded on a Washington Intercarrier Agreement. The proposed
package would embrace:

+ one universal approach in place of the projected two-tier regime
contemplated at the Washington ALC session and at the London
Joint Working Group meeting (it was noted that this would eliminate
the need to address the specific concerns of the US, the EU, Australia
and Japan through “add on” or separate mechanisms);

+ “unspecified limits” for full recoverable compensatory damages, with
no fured numerical limit as in Warsaw/Hague/Montreal Agreement
limits; this would avoid -

setting a baseline for negotiations and a “target” for
compensation;

extensive litigation directed to breaking limits under the
“wilful misconduct” provision;

the need for periodic increases to limits to account for inflation;
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+ a precondition that compensation would be paid in accordance with
the law of the domicile of the passenger;

+ no waiver by carriers of their defences  under Warsaw/Hague (it was
however acknowledged that they may be waived in whole or in part,
either voluntarily or as required by government);

+ “up front” payments to victims or their dependents determined by
individual airlines, guided by their practices, local law and custom;

+ securing of widespread implementation of the Agreement by means of
signatories encouraging other carriers’ accession or at least
application of its provisions for successive carriage;

+ the new Agreement to be effective upon receipt of requisite
governmental approval or 1 November 1996 i.e., within one year of
the 1995 IATA Annual General Meeting (AGM), whichever is later
(this would take into account the need to provide time for the
amendment of liability insurance coverage on carriers’ respective
insurance renewal dates);

+ termination of the 1966 Montreal Agreement (which covers only
carriage to, from or through the US).

As articulated in the discussion, the key reasons for the Joint Working Group
recommending the adoption of a universal “unspecified liability” approach are:

any snecified limit will -

0 inevitably become a target for claims;
0 need to be regularly updated for inflation;
V require a “second tier” mechanism for the US (and elsewhere)

creating implementation and harmonization difficulties.
0 continue to attract litigation to avoid its effectiveness.

unspecified liabilitv will -

0 restore the “universality” of the Warsaw limit system;
0 promote and facilitate negatiated,  as opposed to court-imposed,

settlements in each jurisdiction in accordance with local
considerations and levels of damages;

0 lead to insurance premium levels eventually reflecting actual
damages paid out, rather than hypothetical concepts of risk.
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The members of the Group also considered that insurance costs related to this new
approach could be mitigated since:

* airlines already generally face the risk of current Warsaw/Hague/
Montreal Agreement/limits being broken, especially in the US, and
must insure against this risk;

* the precondition that the measure of compensatory damages will be
based on the law of the domicile of the passenger should create a
more predictable environment and encourage the early settlement of
claims:

* experts in the aviation insurance markets have indicated that
unspecified limits would be less costly over the long term than a
series of increasing numerical limits.

The IATA Secretariat is currently elaborating the draft text of the Washington
Agreement for circulation to airlines by 31 August as instructed by the Airline
Liability Conference session, and subsequent submission to the IATA AGM in
October 1995. The Secretariat will also use appropriate opportunities to promote
widespread support for the “package” as developed, so that it can be adopted and
secure the requisite governmental approvals within the envisaged time frame.

8/17/95-[1179212]

4



ANNEX 1

Airline Liability Conference Joint Working Group
Washington, DC. 7-8 August 1995

Attendance List

Observers
Robert Papkin
Robert Warren
James I andrv

AITAL
ATA
ATA

Anna Colucci European Commission
Peter Schwartzkopf U.S. DOT
Jennifer Richter U.S. Department of State

Outside Counsel
Bert Rein
Warren Dean
Pat Snyder

Weiley, Rein, & Fielding
Dyer, Ellis, Joseph & Mills
Dyer, Ellis, Joseph & Mills

Secretariat
David O’Connor
Marla  Weinstein

1 IATA Washington
1 IATA Montreal

alcwgaug.doc  7-8Aug95
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AGENDA

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

ALC Joint Working Group

Washington  DC, 7-8 August 1995

Report on London Session

Scenario Paper

U.S. Carriers to Report on Discussions with DOT

Unlimited Liability: U.S. Service; Discussion on:

(0 Pooled Insurance Option

(ii) Supplemental Compensation Plan

(iii) Modified Inter-Carrier Agreement Approach

Discussion of “To, Through and From U.S.”

Warsaw Convention System Defences:

(0 SDR 250,000

(ii) Unlimited (for U.S.)

If Pooled Insurance being considered, Initial Period of Time for this
Approach

EU Commission position

Follow-Up Drafting

Report to DOT
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ANNEX 3

ALC JOINT WORKING GROUP
Washington DC, 7-8 August 1995

Documentation

Report of IATA Airline Liability Conference Joint Working Group
Meeting - London 25-26 July 1995 (without annexes)

Scenario Paper for Washington Meeting

Submission by Affretair

Submission by Ethiopian Airways

Submission by Kenya Airways

Submission by Saudia

Modified Intercarrier Agreement Approach - 26 July 1995

A Private Memorandum for IATA - Harold Caplan

Draft Information Paper on the Expeditious Settlement of Airline
Passenger Claims - Mark Franklin

Submission by Air AlgCrie

Submission by Air Madagascar

Submission by AACO

Submission by Virgin Atlantic Airways

Statement by European Commission (8 August 1995)
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ALC-WG
WP 1

Report of TATA Airline Ihbility Conference Joint Working Group Meeting
London 25-26  July 1395

Tn accordance with the decisions of the Airline Liability Conference Session held in
Washington DC 19-23 June, two Working Groups were established on:

a > the cost impact on airlines of the recommended enhanced liability package; and
11) appropriate and effective means to secure complete compensation for passengers

where circumstances require.

A meeting of the Working Groups was convened in London 25-26 JLIIY, attended by
representatives of IO airlines, the European Union and the ATA, as well as 3 insurance
brokerage hollses  (for part of the meeting). The list of participants is set out in Annex 1.

The Members of the Working Groups  decided that, due to the significant inter
relnf  ionship  between the subject matters of the t.wo Groups  and their common interest in
hot11  Working Group mandates, the two bodies should meet jointly. It was also agreed
that the Airline Liability Conference Chairman, Lorne S. Clark, General Counsel and
Corporate Secretary of TATA, shor~ld  chair the Joint Working Group meeting.

The meeting Agenda is at Annex 2, and the Working Group Documents at Annex 3.

The Joint Working Grorlp reaffirmed the overriding need to preserve the Warsaw
Convenlion System and to work to help ensure that a11 existing Parties to the Warsaw
IlTXlilX  remain  within the Syslcm.

Reacting to ;I reqrest  to review the possibility  of adopting a limit lower than the
SDR 250,000 tentatively agreed at Washington, the Joint Working Group generally
accepted that, taking into account inflationary impact on Warsaw/Hague/Montreal
Agreement limits and the demands of governments, fhe proposed intercarrier agreement
should increase limits world-wide to no less than that amount. The non-US airline
representatives present reaffirmed their opposition to ensuring unlimited liability
coverage for US citizens and permanent residents travelling by air on services operated
snlely bclwecn points outside  lhe US.

March of the meeting was directed to exploring how medium and small sized carriers
conld be persrladed  to support and implement increased liability limits, and the most
effective means of providing for llnlimited  liability for US ticketed passengers.

Discussion mainly centred  on:

a) additional cost of higher limits, especially to medium and small sized airlines
II) whether rmlimited  liability would in fact cost more than an increase to SDR 250,000
c) how insurance costs 0.f smaller carriers might be subsidised by the larger airlines
d) [he viability of securing “pooled” insurance coverage



e) the advantages and defects of a Supplemental Compensation Plan (SCP) for the US
f) whether the Japanese Tnitiative could be modified to make it more generally acceptable
g) the time frame for giving effect to a new liability regime, and
h) the need to meet the concerns of the EU For coverage up to SDR 500,000.

As a result of a question and answer period with the insurance industry representatives
and vigorous debate among Members ol: the Joint Working Group, it was noted that,
despite potential support on the  p;rrI of the  US autlioriIies  and certain carriers for an SCP,
some CillTielX  exprcsseci  confinlling  reservrllions  lo Ihc Plan approach Tn their view, it was

legally and atiminislralively  complicaled, and potentially more expensive lhan other
alternatives. Accordingly, participants turned to consideration of a simpler, insurance-
based solution, possibly passenger funded, for unlimited liability above SDR 250,000, the
elements of which could include:

+ a world-wide minimum STIR 250,000 liability limit erfected by conditions of carriage
niid npplicnl~le  tariffs

+ for the US (and possibly applicable elsewhere as conditions or requirements may
dictate), unlimited linhility t-hrough  individual insurance or a “pooled” policy
negotiated on behalf of carriers, with a deductible or SDR 250,000 to be covered by
individual airline policies

+ “pooled’ coverage to be set out in individual policies taken out by each participating
carrier, common rated on a per capita basis (e.g. USD 2.00-3.00 per passenger).

The qlleslion  ol‘Irnlimited lini~ilify  lo cover  all passengers fraveliing to, from and through
the LJS \V;IS  I-esc~vctl  I’or Turlhcr  tliscrlssion. (lt was nolcd liiat this cmlid act~laily go a
long way lo meeting the  cicsirc of Ilie US authorities to provide I?111  protection in relation
to rickets purchased by US nationals and permanent residenis  abroad.) Tn addition, the
Joint Working Group underlined that the extent ol-‘carriers’  willingness to waive the
Warsaw/Hague defences needed to be carefully examined.

Towards the end of the meeting, taking into account comments from the insurance
brokers, some Working Group Members expressed reservations on -

=>

==a

liic  ;icccptrrhilily 0r Ihc principle 0r providing ilnlimi(eti  liahiiity under what would
be a “no fault regime”, and
the possible adverse cost consequences to particular airlines of seeking “pooled”
coverage for beyond SDR 250, 000 and 111~1s  “splitting” the current unitary
insurance policy coverage of carriers.

The Joint Working Group agreed to reconvene in Washington 7-8 August to continue its
deliberations and t-o try to finniise it-s recommendations. Meanwhile, the Secretariat
undertook to make further enquiries concerning the relevant insurance issues and the US
carriers are informing DOT on the details of the London meeting and the elements of
what could be included in an eventual package.

ATX-WC  Report 01



ALC-WG
\:IP 2

AIRLINE LTAJ3TLTTY  CONFERENCJi  JOJNT WORKING GROUP MEETING
WASHINGTON DC 7-8 AUGUST 1995

TAKTNG TNT0 ACCOUNT

l possible additional cost of higher limits, especially to medium and small sized airlines
l that unlimited liability may in fact not cost more than an increase to SDR 250,000
l potential defects of a Supplemental Compensniion  Plan (SCP) for the US (administratively

and legally complicnled,  and expensive)
l cost implications, especially for smaller carriers, of llie Jap;w3se Tnilintive
l the need to meet concerns of the EU for coverage up to SDR 500,000.
l opposition to unlimited liability for US nationals on journeys solely outside the US.

GENERALLY AGREED

+ overricling imperative to preserve benefits of Warsaw Convention System
+ need to ensure all existing Parties to Warsaw treaties remain within the System.
+ new intercnrrier agreement sl~o~~ld  increase limits world-wide to SDR 250,OOc)

WTLLINGNESS  TO CONSHIER

4: assistance to medium and small sized carriers to implement increased liability limits (e.g. how
insurance costs of smaller carriers might be subsidised by larger airlines)

:I: viability of sccrlring  “pooled” insllrancc  covcrngc beyond  SDR 250,OOc)  for a IIxccl  initial
period, COVerilgC lo bc set out in individual policies of each parlicipating  carrier, common
rated on a per capita basis (e.g. USD 2.00-3.00 per passenger).

1: acceptable means of providing unlimited liability for ticlcets to, from and through tile US
+ waiver of Warsaw/l-Tngue  defences except contributory negligence up to SDR 250,000
4: provision of up front payments

DRAFTING REOUTREMENTS

* form of new intercarrier agreement
==3 specific lilllgllilge on waiver of defences and liability for US services
* timeframe for new agreement

T;oLLOW  LJP ACTTON

0 circulation to ALC participants and interested carriers (by 31 August 1995)
0 submission to IATA Strategy and Policy Committee (SPC) 01 September 1995
0 review al ATA Law Council (07 September 1995)
0 discussion in Legal Advisory Group (September- 1995)
0 submission to TATA Board of Governors (29 October 1995)
0 approval by IATA Annual General meeting (30-31 October 1995)

ALCwgWash03/08/95



The National Cargo Alrlinc’  of Zlrnbabwe
P.0. Box APi 3,
Herare Atrport,

Slta: HREAPZL



/
ALC-WG

--.,
-

.m. _
..- ,_ -... 4 - . . ..-. .

WP 4

,
. .

- . Y -
tF W-W 00 Nm RECEIVI$  LEGIBLE  caf’l~~ QFfU.  t-‘AOt%.  t’l.tiASE  TflEPtiWE  OR WLEX  IMME~lATlZLY

- -.-
/

.

i



. .
j 7--0745

i i i ) A cOlJV OF ,z. RECENT I’RESS AR.?-iCLE ON’ ‘I-HE Slll3JEC-f.
. ’

I .

VlVi : AQ h3tl



SENT BY : I AT.4
II

i

.‘..J
r*

*I)- ALC-WG
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23th July 1995

ornb Clarlc,
Counrcl and

We a e rrspondling ta your roquert in aonnsufion with the abclve
mutt r, Penyla Air~ye lsar h+ld oon8ul.tatianm with ito
avia Son Smurmmcr bxakmra aad their advfse irr thrr current
C9Ii hould prove adequate fn thr wan wlitb tha llmitr I3vised

A6 r&g&r& ostAaWrd lnarilarrr in pxewi?lms
brdkerg’ advice before thr cmd of thla

posliti.m ta cmmnicate trs ylbu before 3J,@t

Your s i n c e r e l y ,

t

Mr. Aberre  Ma.kbnnrn,
Difectn’t Corporate
Ilnduatry Affairs,
Xfriarn Afrlinm hsaaciatian,
AFRAA Building,
IcrxInMX *



ALC-WG
WP 6

rom JEDSZSV to YULDLXB. Rerouted using SITA on 3OJUL95 at 10.25.44

ZCZC 007 300921 JUL 95
+QD YULDLXB CPYXXXX KWICAKU KWICIKU KWIDIKU AMMDIRJ BAHAYGF BAHDGGF
BAHQTGF BAHDLGF HDQBGEK DXBAIEK DXBBIEK ADECDDY ADEQTDY ALGCZAH
ALGCIAH AMMQTRJ AMMSZRJ BEYPSME BEYQTTL CASCCAT CASIGAT DAMCDRB
DAMQTRB KRTCZSD SAHCZIY SAHQTIY TIPDSLN TUNCPTU TUNXBTU JEDSZSV
.JEDSZSV 300914 BATARJI JUL,95 XLA 066 300924
ATTN. MR.LORNE S.CLARK

SUBJ: SUBMISSION BY SV ON BEHALF OF KU/GF/LN/RJ/ME/TL TO WORKING
GROUP APPOINTED BY AIRLINE LIABILITY CONF.(ALC) AT WAS

REF TO ALC FINAL REPORT OF THE CONF SESSION 19-23 JUN 95 WHERE A/LS
WERE INVITED TO SUBMIT THEIR VIEWS TO THE WORKING GROUP BY 31 JUL 95
WE WUD LIKE TO OFFER OUR SUBMISSION ON BEHALF OF ABV MENTIONED A/LS
AS UNDER:
1. WE SUPPORT IATA'S EFFORT FOR THE PRESERVATION AND MAINTENANCE OF

THE WARSAW SYSTEM.
2. WE AGREE ON THE UPDATING OF THE LIMIT OF LIABILITY UNDER ARTICLE

22 OF THE WARSAW CONVENTION DUE TO THE IMPACT OF INFLATION AND
GENERAL INCREASE OF OVERALL STANDARD OF LIVING SINCE 1966.

3. MOST OF THE CARRIERS IN THIS REGION BEING SMALL/MEDIUM SIZED MAY
NOT BE ABLE TO BEAR THE ENHANCED FINANCIAL BURDEN OF INCREASED
LIMITS SUGGESTED BY THE ALC AS SUCH WHILE TAKING ANY FINAL
DECISION WITH REGARD TO THE FIXING OF ENHANCED LIMITS OF
LIABILITY IATA SHOULD NOT BE OBLIVIOUS OF THE ABV REFERRED
SITUATION OF THE SMALL/MEDIUM SIZED CARRIERS.

4 . FOR THE FOREGOING REASON WE ARE OF THE CONSIDERED OPINION THAT
THE UPDATED LIABILITY LIMIT SHOULD NOT EXCEED SDR 100,000 ON THE
BASIS OF STRICT LIABILITY. WE BELIEVE THAT ANY ATTEMPT TO FORCE
HIGHER LIMIT OF LIABILITY AT THIS STAGE COULD RESULT IN SERIOUS
FINANCIAL PROBLEMS TO THE ABOVE REFERRED CARRIERS.

5 . IN PRINCIPLE WE SUPPORT SOME ELEMENT OF UPFRONT PAYMENT TO
CLAIMANTS WITHIN THE FRAMEWORK OF A STRICT LIABILITY REGIME
SUBJECT HOWEVER TO THE PECULIAR FINANCIAL AND OPERATING
CONDITIONS OF THE CONCERNED CARRIERS.

WITH REF TO YT 172308/JUL95 WHEREBY WE WERE NOTIFIED OF THE MTG OF
THE WORKING GROUP TAKING PLACE 25-26JUL AT LON WE WOULD LIKE TO
STATE THAT WE COMMUNICATED OUR VIEWS TO AACO TO ELICIT THEIR
SUPPORT/CONSENSUS WITH A VIEW TO COMMUNICATING THE COLLECTIVE STAND
OF THE CARRIERS OF THIS REGION TO IATA BUT OWING TO VERY SHORT
NOTICE REGARDING THE MTG OF THE WORKING GROUP ALL SUBMISSIONS
COMPRISING AACO, REGIONAL CARRIERS COULD NOT BE COMMUNICATED TO U
STP WE WOULD APPRECIATE IF U URGENTLY UPDATE US ON THE OUTCOME OF
THE WORKING GROUPS MTG OF 25-26JUL AT LON GIVING US SUFFICIENT TIME
TO OBJECTIVELY STUDY THEIR PROPOSALS AND
COMMUNICATE OUR VIEWPOINTS ON THEM STP WE HOWEVER RESERVE OUR RIGHT
TO REVIEW OUR POSITION IN THE LIGHT OF THE OUTCOME OF THE TWO
WORKING GROUPS IF DEEMED NECESSARY STP
BRGDS SARI ISLAM VICE PRESIDENT ARAB AND INT'L AFFAIRS (A)
4



MODIFIED INTERCARRIER AGREEMENT APPROACI-I
26 July 1995

iik”~“”

NOTE - The forllowing  draR langungc  is aubmiltc;d  only  to cmvcy the substarlcc  af
the concepts discussed OH July 26, 1905 and is not inter&d  to qrcscnt dcfhitivc
Inngtragt.  Creargc N. Tompkins nnc!  l’omoo  Abe

,Tuly 26, 1995.
IIIJ..AL~J’  CCIMDITIQN  OF CONTRAS

i. tt~  a JirDilation  on recnvernbfc  &mngcs  in Artkb 22( 1) of the Convenli0n
of2S0,  000 SDRs, with  rcspcct  fo cluims  for ihi: dearh,  wounding nr other lwdiiy
inJ\wy of a pnsgengw  within the nrei\tlfil&  of Artlclc 17 of Ihe Convention;

WTIO’N l-3. with  respect T)?KY  to tmnsportulion  to, from or thmugh Ihe
United Stntc:j of Americn, which is transportation ~ithh the mennilrn  of thit
Convention, Ilot to require the piWX%lgCr  lo prove lik-lbtllty  dthe Cnnicr rlndcr  A&k
25 of the  Convention in crrdcr  to otjtain  rccovcmble drumgas under ihc; Conventiotl it1
excess of the limit  of250,OUO  SDRs agreed  hcr&;

OP’I’JON  2-3, with rc:;yccl UNI,Y lo Irna!rporlaiian  to, from or thr0r1l~11  lhc

IJnitcd States  of America, which is trmqmrtatlon within the mcnnirrg  of the
Conventian,  not lo iuvokc  ihc finiltn(inn  on r~oven~ble  d~rmnpes  nf250, OoOSDRs
with respect ta clainw  within the .(lcnpe  of Article 17 of lllie  c5onventlori.

PROVIDED 1 IClWEVER  tlrnt  recovcrnhle dtmuges  shall  be determined in
accordnnce  with tllr: lncu nf the  cbmicile of lhs pmsengor opphd.de to such claim9,
with respect to ~.rhIch  cnrrler irp-ees  that the domicile  of lhe pssenpr shall be &xt~~crl
ICI he :I pl;~cr:  IX~IC’IY:  llrc  contmct  (~Ptranslrnl-lniinrl  hns heen  m&c within t.hc mcanine’
elf Arti& 28 of I!IC Qnvctltion.

AND PRQVJl3lXI Fl JR.1’1 IER [hat kc ~C~XWS  avaihbfc  to the carrier under
.Arliclc 21 of the Cdflvention  are nat wnivcd  ur~d retrrnlti nvailnblc:  la the cur&r.

.



ALC-WG
WP 8

A PRIVATE MEMORANDUM FOR IATA

One man’s list of points which ought not
to be overlooked

bY
Harold Caplan

1. Introduction

This brief aide-memoire merely seeks to list some important points which might
be overlooked in current discussions.

Explanations are as brief as possible and can be expanded into full argument if
required. The result is that a bare listing may appear arrogant and didactic. This
is not intentional.

My notes are intended as a good faith contribution to those in IATA, its advisers
and members who are so conscientiously striving to improve passenger
compensation.

2. The DOT Order 95-2-44, Extended by Order 95-7-15

The original Order contains several welcome shifts of policy:

0

ii)

iii)

iv)

4

vi)

vii)

no repetition of the intention to denounce the Convention if previous
policy aims are not achieved

long-term goals are widened to include “negotiation and entry into force
of a new Convention meeting all US requirements” (as an alternative to
Montreal Protocols 3 + 4)

reaffirmation of US policy “that liability Limits should be adequate to
contemporary stun&r&  of compensation and that the current regime
needs to be up-dated’

no repetition of demand for a Supplemental Compensation Plan (merely
a request to reflect the basic objectives of Montreal Protocols and SCP)

discarding the unilateral imposition of a new regime by the US

approval of IATA’s  efforts to modernise “passenger liability limits”

authorisation of “discussions directed toward producing a unifarm set of
passenger liability limits”

-l-
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ALC-WG
WP 8

A PRIVATE MEMORANDUM

FOR IATA

Perhaps the sentiments  contained in the following pages, are
not yet sufficiently  fashionable to procure their general

favour; a long habit of not thinking a thing wrong,  gives it a
superficial appearance  of being right, and raises at first a

formidable outcry in defence of custom. But the tumult soon
subsides.  Time makes more converts than reason.

[The opening paragraph of Tom Paine’s introduction to Common Sense (January
1776) - the pamphlet which inspired independence for the American Colonies]



However, the “guide-lines” go far beyond what is reasonably attainable in the
following respects:

there is no system of law anywhere on the planet (not even in the US)
which provides unlimited compensation on a strict liability basis for air
travellers (or indeed travellers by any mode of transport). Also it is in
conji’ict with the essential conditions of the Order which refer only to
LIMTS

b) special rules discriminating in favour of US citizens and residents may,
perhaps, be feasible within domestic legislation, but are an affront to the
world’s airlines. [In the European Union “any discrimination on grouna5
of nationality shall be prohibited” - Article 6 of the EC Treaty]

Furthermore the search for “measures of damages consistent with those
available in cases arising in US domestic air transportation” is a recipe for
considerable diversity among 50 different State laws on damages plus
individual variations imposed by Federal Statutes.

The Order 95-7-25 which extends anti-trust immunity until 3 1 Dee 1995 also
contains significant adjustments of policy in recognition of IATA’s
achievements at the Washington conference. For example:-

Apparently the original Order was not simply aimed at a “uniform set of
passenger liability limits” but was to enable carriers “to waive the liability
limits of the Warsaw Convention pending the entry into force of
amendments to the Convention , . ”

IATA’s achievements in Washington are specifically acknowledged as
indicating “that IATA will be able to formulate agreements that will be
consistent with the [original] guidelines”

As the Washington conference specifically objected to any discrimination by
nationality as announced in the guidelines, and agreed to work on two
completely different methods “to secure complete compensation for passengers”
it is abundantly clear that the original guidelines were hopes and aspirations and
not rigid rules. Indeed the DOT’S amended preference for a waiver of the
liability limits is a positive hint that IATA should concentrate on developing the
Japanese Initiative rather than the US Supplemental Compensation plan.

3. “Special Contracts”

One of the most important and helpful shifts in US policy is the intention to
avoid unilateral imposition of a new regime.
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If this intention is maintained, this means that one of the worst features of the
1966 Montreal Agreement will not be repeated. When that Agreement was made
compulsory for all carriers seeking foreign air carrier permits it was in breach of
the treaty obligations of the US in accordance with the Warsaw Convention and
was also inconsistent with many bilateral air service agreements.

One other error in the Montreal Agreement (and repeated in all known “Special
Contracts”) remains uncorrected and should be avoided if possible. It is an
innocent error introduced by an inaccurate translation into English from the sole
authentic French text of the third sentence of Article 22 (1). Only the English
version contains this error. The French text makes it quite clear that if the carrier
seeks to increase the limit of liability above 250,000 Gold Francs, it is the
PASSENGER who has the right to set the limit with the carrier’s agreement. The
consequence - if the carrier unilaterally sets the higher limit without specific
passenger agreement or choice is that, in common law jurisdictions, the Court
may feel free to set aside the New Limit. Whether this would result in a
reversion to the Convention gold franc limit, or simply no limit must remain
uncertain (see two leading cases at the Appeal level, in which the Court refused
to bind dependants to limiting ticket conditions accepted by the deceased
passengers - Nunan v Southern Railway Co 1 K.B (1924) 223; Jameson’s Minors
v Central South African Railways (1908) South African Law Reports 575 and
also see in re Air Crash in Bali, Indonesia 462 F. Supp 1114).

In a modern context, it is possible that the problems inherent in the French text
can be avoided if, instead of declaring that any New Limit is applied in
accordance with Article 22 (l), the carriers declare that they are giving benefits
IN ADDITION to those contained in the Convention e.g. “notwithstanding the
limit of liability prescribed by Article 22 of the Convention, the carrier hereby
agrees not to contest liability for provable compensatory damages not exceeding
the equivalent of 250,000 SDR in respect of passenger death or injury”. This is
also a more straightforward way of incorporating the waiver of Article 20 for
which no mechanism is contained in the Convention.

As IATA members must now contemplate a variety of so-called “special
contracts” and waivers of limits consistent with the Convention - it would seem
wise for each carrier to make it clear in Tariffs and Conditions of Carriage that
its own waiver or limit is strictly confined to passengers carried on its own
services. This should minimise the problems created by Article 30 (1) or those
which may arise under various commercial agreements such as code-sharing.

Finally - a problem which is particularly acute in Europe where, in many
jurisdictions, benefits provided by the State or by private insurers may be taken
into account when computing legal damages, and the providers of such benefits
may have subrogation rights.
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In these jurisdictions the first beneficiaries of any increased limit of carrier
liability are often the State and/or private providers of benefits. Therefore if it is
intended that heirs or dependants should have priority in benefit from higher
limits of liability, at least two steps may be necessary:

9 contract language to make this intention explicit and

ii) changes in domestic law to minimise or eliminate disputes on priority of
compensation.

4. Supplemental Compensation

Without MAP3, the scope for any domestic system of supplemental
compensation is narrow.

If (contrary to the explicit terms of the original DOT Order) there is a policy
requirement within the US for “unlimited” compensation for international air
passengers, this could be satisfied by either of the following means:

4 over-printing or re-designing airline tickets to make it clear they are NOT
the tickets required by Article 3 of the Convention or

W a waiver of the Warsaw limits for death and injury

Step (a) above means that the carrier could not rely on Warsaw or special
contract limits and would be consistent with the airline trend to “ticketless
travel”. In addition, for contracts governed by the unamended
Convention, carriers could not use the defences  in the Convention. This
might prove to be an added incentive for the US to ratify Montreal
Protocol No 4 which not merely introduces a new cargo regime but would
also make the US a party to the amended Convention.

Either of the above steps can be taken by voluntary action of carriers or by
regulations restricted to US flag carriers.

In searching for alternative methods - there are severe limitations sketched in the
barest outline below:

i> It is axiomatic that an inter-carrier agreement cannot change the law
anywhere on any topic

ii) In particular, carriers cannot abridge the rights of passengers under the
Convention to the slightest degree (Article 32)
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iii) Because the Convention allows carriers to make supplementary charges
in only two circumstances (declared values for checked baggage and
cargo) carriers themselves cannot impose charges on passengers to pay
for liabilities imposed by the Convention. Government “approval” for
such charges may simply give rise to protests by Treaty partners as being
inconsistent with Treaty obligations and/or bilateral air service
agreements

iv) A supplemental charge for unlimited liability cannot be disguised as a
fare increase because

a) the well-publicised history of this topic clearly illustrates the
motives and intentions

b) there is no economic foundation for a fare increase on these
grounds
(It is demonstrable that for most airlines, the combined cost of
aircraft ancJ liability insurance is less than 1% of operating costs.
It is noteworthy that the history of increased limits since 1966 is
not accompanied by a history of consequential fare increases)

V> Thus the scope for supplemental compensation by means of a passenger-
funded system to supplement or supplant airline liability appears to be
NIL either by carrier agreement or by legislation

vi) This does not eliminate the possibility that there may be scope for
domestic legislation requiring (or offering as an option) First-Party
insurance to be purchased by passengers

vii) However, First-Party insurance to provide “unlimited” damages is a novel
concept anywhere in the world and does not fit any conventional category
of authorised insurance business
(The main novelty is that for a standardised premium, variable and
unlimited sums would be paid in accordance with the damage rules of any
one of the 50 states)

viii) Thus a Federal program to provide First Party insurance for international
air passengers should, as a minimum, be preceded by

4 amendment of the McCarran-Ferguson  Act to permit Federal
entry into the field of direct insurance supervision and/or

b) approval from the main NAIC members of the novel class of
business and its methods of regulation
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5. Offer

If more detail is required on any of the above propositions I shall be pleased to
assist.

My earnest endeavour is to be as constructive as possible, wherever possible.

Harold Caplan
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ALC-WG
WP 9

A review of the alai.ms handl.ing experience crf tl~e airline induStry
and its inrmrer-e reveals the axiatence of well develop&, but
generally unwritten, procedures for the discharcje of the
reeponsi.bi.lities imposed by law on airlines to compensate
paesengere lcil.led or injured as a resulti of an accident.

This paper Is for information purposes only. It atile to do no
more than improve airlines' general understanding of the best
prrackice of tthe industry in the handling of claims;. In seeking to
do no more, it recogniaes.the practical. diffiCUlti@S of trying to
develop a single set of procedures to cover every possible
eventuali.ty.

3% every case claims handlj.ng begins with the identification of
the names and addresses of pnssengers potenLi.ally  entitled to
compensation and, where appropriate, their &gal next of kin. Zn
practi.ce, it is often diffTicult for an airline to complete this
task without external assistance. This is because the details
recolrdea in ticlce~s,/passencJer lists are usually limited in nature
and unverified at the time of: completion/compilation. Thert2fore,
the necessary informati.on is usually gathered from a combj.natlon
of external sources whi.ch are cross referenced with each othar to
ensure accuracy.

Apart from the passenger li4mself, typical 6ources are police
authorities, hospFta1 authorities (for injured passengers) and
telephone calls/correspondence received by the aIrline through its
emergency procedures information systems. In the ease of fatal
in-jury, longer delays can arise in rel.atj.on  to Eormalisation of
the positian of legal heirs and/or guardfans of minors.

Once the necessary information has been gathered, it iS usual
practice fcr an airline to send Ietters to passengers or their
next of kin inviting claims and griving details of the person or
organisation to whom claims sholll  d be directed.

The existence of the instruments of the Warsaw Convention system
(which in many oonntriec apply In a modified form to flights which
wauld othercJise fal.1 outside of their application} mean= that
whenever an air accident occurs one or more of several possible
schemes of passenger liability wil.1 be applicable to the airline.
The operation of those schemes i.s such that one single regime
seldom applies runive.rsal.Iy  to all passengers aboard an aircraft.

The determining factor in assessing the applicable scheme of
liability for individual passengers will usually be whether the

rWP2:U:C.~IBF:T:M~~~~795 1 Draft (3.1: 21.07.95
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passenger was engaged in international travel at the time of the
accident. This m assessed princi.pall.y by reference to tie place
of original departure and ultimai=e destination recorded in the
pasoimgerfs ticket rather than just bl;r reference to the point of
departure and destination of the flight during which the accident
occurred.

The nature of the Warsaw systlem, and the special. contracts between
a.1rl.I.m~ and passengers w'hkh form part of it, i.s such that the
variou* schemes of pol~aht;i.al.l.y  app1.icabl.c Liability are
essen-k:i.aI.ly si.m:il.ar with i&e mast notald.fz  eXCt?pt.kJn  being I.im?hS
of 1.iah:i.li.ty, where significant di.Efcrences  exist.

Li.abil.5.tyEvaluati~ Airl.ine

By reference to the? applicable scheme or schemes of liability, it
j.s necessary to determine whether natual liability exists for an
airli.na in relati.on to tin accident. TO some ext;ent,  tilis can be
done by reference to an internal investigation of the cause of the
accident. Often, however, the airline will. need to wait for
detai.:Ls of the resr11.t~ cf the a-ffficial investigation conducted by
-the state in which -I:he acc:i.dent CXCULX~~. It. is well known that
such reeul-ts frequently take a considerable period of time to
b e c o m e  aveilahle.

In the absence of such inEormation  it can be difficult (sametimes
impasstile) far an airline tu determine whether it$is eligible to
the benefit of available defences to liability or whether the
Urnits which normally apply to restrict its maximum per passenger
liability do or do nol; apply. Similar.l.y, it may prevent it from
evalual;:ing the pol;ential J.iahilj.ty  of Izhird partFes and the extent
t:o which passengers and/nr the airrLi.n~= may have rights 0.f recovery
against such parties.

Z@ad&_Ri.aiJ~ AdV~cx l?gygEg&*

While the aforementioned procedures are being carried out - which
far reasons usually beyond an airline‘s control. sometimefi tab
manths rather than weeks to complete - there may he persons with
particular needs or anxieties caused by the ac&i.dent who can be
al.ded by the a:f.rl.ine by means of an emergency aid payment, a
cj7Iarante.e crf payment of 50me necessary expense, or some simple
practical assistance. For example, taking on responr%ibiliit=y  for
meAi.aa1. eq3enses; arrangi~nc~ transportation of alose relatives for
hosplti31,  v:i~:ilxi  or fiineral  services; payment ofr lump Gums for the
i.mmediat.e relief of distress caused by loss of financial support.

Suc!h payments and/or as&stance can be made ex-gratis or on the
basis tbah they are capable of being brought into account on final.
settlement of a claFm. In any event, they are, by their nqture,
%ualI.y hon-refundable-

The diverse nature of local tradition and rel.igi.ous  customs and
the possibl.e ;availabili.ty of aid from national social security
authorities, combined with the ITact that the circumstances of
individual passengers and their close relatives inevitably war?f
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cons;iderably from case to caee, Tncans that the policy of an
airline and its insurers in relation to immediate aid given in
advance of final s&tlement  of claims seldom fallows the same
pattern,

Soon after claimants have been properly identified, their claims
notified to an airline, and an evaluation made of the airLine's
Liability, it is often the case that a sizeable par-Lion af most
claims is capable of relatively quick assessment and agreement by
the airline without much col.lection  of yuppcsrtring  information. As
a result, a.i.rlines  are often able to furthr?r alleviate financi.al
tl:l.strar;s remfl.t:iny from an accA.deht. (in advance of concluding a
final settlement of a cl.ai.m) by offering to pay a c3,aimant the
uncontested part: crf his claim against executicm by kim OP a
suitable dacumcnt evidencing the parti.al seiAA.ement.

~~&?I fJum~j;~-m-  of Cl. a h3

If an airline decides not to cxontcst liability it wil.1 start: the
claims settlement process hy ussessing the quantum of damages each
cla.i.mnnt is entitled to rece.ive by reference to the relevant rules
af the jurisdiction in which the cl.eri.mant. has e.lecl:ed  (from his
avai1nbl.e &oices) to pursue his daim.

The claimant will. need to arrange for al1 necessary supporting
evl.dence to be supplied to the airline so tint; it may calculate
the proper value of the c.laim. By way nf illustration, documents
typically required will comprise expenses receipts; pay slips for
past loss of enminqs and evidence of future career prospects;
medical reports detailiny ikl:iuries, recovery and prognosj.s..

Other factn~:'s may also need 'to be considered by an airld.ne w~ch 81s
the r;ighta of social. securi.Ly authorities  and other third patiies
in respect: of recovery from the airline of compensation payments
already made by such parties -to the. cl.ai.mant.

Typically the process of gathering information/docllments  by a
claimant and Uleir analysis by an a.l.rYine is a painstaking one
which can take months rather than weeks for the parties to
complete. Once completed, however, the airline will be in a
position to formulate and deliver a settlement offer to a 1
claimant,

I~.i.n~7_$~~~~~.‘1.~~~~,  of Cbdms--

'The settlement process Is nnrmwl..ly strarted by an airline ma1d.n~ an
offer to a claimant. This wi.l..l always be subject WI tho
requjr6~eni; that the claimant executes a suitahls document
evidencing the. settlement (see further below).

Xf the value af a cl.a.im .i.s quantified by an airline ZIG being in
excess ,of any applicable 1imj.t o-f' 1.iahility imposed by the
instrumenQi of the Warsaw system (or any other applicable law) the
airline may offer the claimant: no more  tihan an amount eqtlivalent
to sucti limit. Lfkew.i.se an airline may make an offer on th8
condition that, i-n accordance Witi applicable rubs, an amount i.6
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to be deducted from j.t arrd retained by tha airline to take account
0.f potential. subrogation claims of third parties such as social
security allthorities.

If an offer of settlement is rejected by a claimant a process of
negotiation often follows. If such a process is not bqm, or if
it fails; ta produce a mutually sati.sfactoXy compromise, litigation
may be innligated against an airline (alone or with other parties)
by the claimant so that he may seek to secure full recovery of the
ainollnt he regards aQ proper compensation,

Where a clain~arrt  i.s unfamiIl.:i.nr with the Warsaw system an offer
capped at an applicable limit may be received with con&M&able
disappointment which, in turn, may result in the irmnediate
instigation of litzlgation against the airline to break the limrlt
and obtain a full. recovery of proven damages. MindfUl of this
possilsIlity it Is the practice of many airlines to provide to
cl.ai.mants at as early an opportunity as possible details of the
basis on which their claims will be handled.

cmcp, a settlement has been agreed in principle with A cl&nant, a

dacumeut evidencing i.te terms and the release of the airline from
further liabili.ty will need to be prepared by the airline and
executed hy the parties. In some jurisdictions local formalities
(such as court approval) may need to be obsemred to ensure the
enforceability by the pZirth?E of such document: this is almost
invariably so where a settlement involves a minor.

LT.1: is regular pract.ice for A receipt and release document to
.i ncluda (as -16J.on~~ad from l..i.at:,.f.l..i.%y)  all. &her parties who may
hove3 d pot~~nI;iul. 1 ~gal. 7..i ilbLI.i.1.y  J.n .re3 atinn to the cmxe of on
accident. This is done to simplify the position of the airline in
xhslatian to pursuit of rights 0% contribution it may have again&
third parties for the cost o-f settlements it has concluded with
claimantx.

On the basis that most accidents share comman fQature9, a number
of relatively universal gu.Ldel.ines  for the expeditious settlement
of airline passenger darims can be drawn from the best practice of
thn indrIst:ry rexi ewed 1-n this :LnTxxmati.on  paper.

Tn pa.tixi.cular, whenever an accident happens the airline involvecl
should give consider&ion tn acting along the following lines.

1. Take steps i;o identify names and address&s of all potential
clbimants as quickly as practicable.

2. Once identified, send a letter to each potential claimant
inviting claims and providing details of the person or
orqanis;&ion to whom clal.ms shoul~be lodged.

Draft (2): 2X.07.95
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3. Offer aid and assistancze to passengers and the3.r cJ.ose
relatives wit3 emergency needs or suffering financial
didxesa aa result af the flccident. Such aid/assistance to
be provided on a non-refundable basis (subject, i.f
appropriate, to the condition that i.t can be 'Isroughti.in
account on any subsequent final settlement).

4 . In ca6es where 3.0s~ of financial support giving rise to
El.nanciaI anxiety axists, calculate as scxx3 as practicable
and offer -I:0 a fZeci;ed c::Lai.mants an .i.ni:erim payment (against
axecut.i.on of a partial recei.pI; and celt5asa Slocument) in
r:aq;r,ect o-E those parts of c!l.a~ms which are capable of quick
aaseaeimenk wi.thm~t much collection of snppwl3.ng
documentation. Such payllient  should be made whsre, as a
remit of a preliminary assessmenl:, it is considered
1rn:l.i.ke:l.y  that 1iabi.l.i'ky will 1~~2 con-tested,

5. Observe and cumpl.y w.i.th ~11.1. relevant local. laws; special
contracts with passengers; local. customs; religious
Eormali.ti.es. For example, in relation to payments to be
made to c'laimants in advance of final settlement of their
claims. [T'h.i.s  section Kay need eXpanc¶Ing 3.f the AF'C reaches
a final. agreement in relation to up-front payments]

6 . .RY !SESS iilirline 1.iab:i.li.l:y posJ.lzl.an and CjatheY :i.nformat::ion  and
documen't.s from claimants (and other required ~ounv33)

necessary to quantify claims. Addl.tianal.ly,  give claimantS
as early an indication as possible of the Ifability regime
which will govern the handl.S.ng of their claims, especially
i-f passibSi.ty exists that the relevant reg5.me could result
in the capping of recovery at less than 'I.Oo% of full value.

7 . Where I.iabi.li.ty no(I. in issue prompt.‘ly  rnnks an offer -to
conclude a final. settlement with each claimant on completion
of claims qlantif.icatJon procedures (subject to execution of
a fLna1 receipt and relanse document).

5
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ALC-WG
WP 10

on 19JUL95 at 11.43.35

ZCZC 130 191040 JUL 95
+QN YULDLXB CPYXXXX NBOXAXB GVAGHXB
.ALGAKAH 191037 JUL/95KE
ATTN MR LOME S. CLARK IATA
MR ABERRA MAKONNEN AFRAA
ANITA MACLOD INSURANCE COORDINATOR IATA
SUBJ : LIMITE RESPONSABILE PASSAGER
BIEN RECU TELEX NBOXAXB 061020 06JUL95 STOP EN REPONSE NOUS
SOUHAITERIONS APPORTER NOTRE MODESTE CONTRIBUTION AUX TRAVAUX DES
GROUPES CONSTITUES PAR LA CONFERENCE A, LAQUELLE NOUS N'AVIONS
MALHEUREUSEMENT PU PARTICIPER ET PORTONS A VOTRE CONNAISSANCE QU'A
TITRE STRICTEMENT INDICATIF ESTIMONS QUE :
1) L'AUGMENTATION DE LA LIMITE DE RESPONSABILITE A 250.000 DTS
ENTRAINERA PROBABLEMENT UNE AUGMENTATION DE LA PRIME D'ASSURANCE
RESPONSABILITE
2) LA PROPORTION DE CETTE AUGMENTATION VARIERAIT ENTRE 25 O/O ET 35
o/o .
IL DEMEURE ENTENDU QUE NOTRE COMPAGNIE PARTAGE LE SOUCI EXPRIME PAR
MR LE DG DE L'IATA QUI CONSISTE A RECHERCHER UN MAXIMUM DE
PROTECTION DU PASSAGER STOP SALUTATIONS CORDIALES STOP ET FIN

S/DIRECTION AFFAIRES JURIDIQUES
LE CHEF DE DPT ASSURANCES

M. BECHERAIR
4 AIR ALGERIE



w

)m !fNRADMD to YULDLXB. Rerouted using SITA on 24JUL95 at 07.31.23

ZCZC 033 240627 JUL 95
+QU YULDLXB CPYXXXX NBOXAXB TNRDDMD
.TNRADMD 240532
SUBJECT : AIRLINE LIABILITY
ATTN : LORNE S.CLARK

GENERAL COUNSEL AND CORPORATE SECRETARY IATA
FROM : RANDRIANAMBININTSOA ARTHUR

AIR MADAGASCAR - DIRECTOR LEGAL AFFAIRS
ET PRESIDENT COMITE JURIDIQUE DE L'AFRAA

ALC-WG
WP 11

FAISONS SUITE A V/TLX 21 JULY ANNONCANT REUNION AVANCEE GROUPES DE
TRAVAIL A LONDRES 25/26 JULY ET AIMERIONS CONNAITRE SI MEMBRES
DESIGNES PAR SOUS REGION AFRIQUE ONT ETE AVISES A TEMPS ET ONT
CONFIRME LEUR PARTICIPATION STP VOUS ADRESSONS NOS COMMENTAIRES
RELATIFS AUX DEUX SUJETS TRAITES : A/ MESURES PREFERENTIELLES POUR
PETITES COMPAGNIES - B/ SCP

NOUS APPRENONS QUE LE MARCHE DES ASSURANCES ANNONCE DEJA UNE HAUSSE
DES PRIMES RESULTANT DU RELEVEMENT A 250.000 DTS LA LIMITE DE
RESPONSABILITE. CE QUI CONFIRME L'INQUIETUDE EXTREME QUE NOUS AVONS
FORMULEE LORS DE LA CONFERENCE DE WASHINGTON.

IL SEMBLE EGALEMENT QUE LA HAUSSE DE LA PRIME CORRESPONDANTE DEPENDRA
DE LA CAPACITE A NEGOCIER DE CHAQUE COMPAGNIE AERIENNE. CETTE
PRATIQUE PENALISERA UNE FOIS DE PLUS LES PETITES COMPAGNIES -
NOTAMMENT LES COMPAGNIES AFRICAINES DONT LES LIMITES APPLIQUEES SONT
AU DEPART MOINS ELEVEES QUE CELLES PRATIQUEES DEJA PAR COMPAGNIES
EUROPEENNES ET AMERICAINES.

NOUS DEMANDONS AUX WORKING GROUPS DE TROWER LES PARADES POUR
ATTENUER DANS L'ESPRIT DES ASSUREURS, LES EFFETS DU RELEVEMENT DE LA
LIMITE EN DEMONTRANT

A- QUE DANS LA FIXATION ACTUELLE DES PRIMES - LES ASSUREURS ONT DEJA
REPERCUTE LE MONTANT DES INDEMNISATIONS EFFECTIVEMENT PAYEES EN
EUROPE OU AUX USA - LESQUELLES AYANT TOUJOURS ETE SUPERIEURES A LA
LIMITE THEORIQUE DE USD 75.000 CF : PRATIQUE DES CAISSES DE SECURITE
SOCIAL EN ,EUROPE.
B- ET QUE EN CONSEQUENCE IL NE DEVRAIT PLUS ETRE APPLIQUEE UNE
AUGMENTATION NOUVELLE DES PRIMES DU SIMPLE FAIT DE L'ACTUALISATION DE
LA LIMITE AGREE.

NOUS DEMANDERONS AUX W.G DE REPRENDRE ET APPROFONDIR LE MECANISME QUI
CONSISTERA A NEGOCIER - AU NIVEAU IATA ET SUR LE MARCHE GLOBAL DES
ASSURANCES - UN PACKAGE FORME PAR L'ENSEMBLE DES VALEURS A ASSURER DE
L'ENSEMBLE DES COMPAGNIES AERIENNES. ENSUITE, LES MESURES
PREFERENTIELLES QUI SERONT APPLIQUEES AUX PETITES COMPAGNIES SERONT
ALORS FIXEES PAR LE W.G ET TRAITEES A L'INTERIEUR DES TAUX DE PRIME
AINSI OBTENUS SUR LE MARCHE DES ASSURANCES - LESQUELS SERONT SUPPOSES
FAVORABLES CAR RESULTANT DE CES NEGOCIATIONS PAR PACKAGE MENEES PAR
IATA DONT LES POUVOIRS EN CE SENS SERONT RENFORCES.

LES DIFFICULTES VIENDRONT DU FAIT QUE LES ELEMENTS DE BASE DES
AIRLINES SONT DIFFERENTS : I.E. CLIENTELE - RESEAU - STP RESEAU
DOMESTIQUE USA PAS DE LIMITATIONS.

STRICT LIABILITY - LES DISPOSITIONS DE L'ARTICLE 20 CONVENTION
VARSOVIE DOIVENT ETRE MAINTENUES POUR LES CAS DE DOMMAGES CAUSES PAR
DES TIERS ET PERMETTRE AUX COMPAGNIES PROWER LA NON RESPONSABILITE.



1; T'NRADMD to YULDLXB. Rerouted using SITA on 24JUL95 at 07.31.23

L'APPLICATION DU SCP POURRAIT ETRE DISCUTABLE CAR CONCERNE BILLETS
ACHETES AUX USA . . . DONC FORCEMENT DISCRIMINATOIRE.

NOUS DEMANDERONS QUE SOIENT ETUDIES ET MAITRISES PAR IATA LES
CRITERES FUTURS DE REVALORISATION DE LA LIMITE DE RESPONSABILITE DE
MANIERE A EVITER TOUT PHENOMENE D'ACCELERATIONS DES RELEVEMENTS DES
LIMITES DONNANT PRETEXTE AUX ASSUREURS DE REHAUSSER TOUS LES ANS LE
MONTANT DES PRIMES.

MERCI DE NOUS TENIR AVISES EN MEME TEMPS QUE AFRAA SITA CODE NBOXAXB
- SLTS



ALC-WG
WP 12

JEDINSV to YULDLXB. Rerouted using SITA on 06AUG95 at 13.55.18

ZCZC 011 061253AUG95
+QU YULDLXB CPYXXXX BEYXAXB JEDSZSV JEDINSV JEDGLSV JEDQTSV WASDCXB
.JEDINSV 061237 /MA AUG,95 XLA 297 061255
PLS RELAY FOLLOWING MESSAGE TO THE
ATTN OF MR. LORNE CLARKE
RE : ALC JOINT WORKING GROUP MTG AT WAS 7 ,- 8 AUG 1995

-------------------------------------------------
REF AACO TLX BEYXAXB 030714 OF 3 AUG 1995 YOU NOMINATING ME AS
AACO REPRESENTATIVE DUE TO LATE ADVICE OF MEETING AND
UNAVAILABILITY OF IMMEDIATE FLIGHTS OUT OF SAUDI ARABIA I AM
UNABLE TO ATTEND THE MEETING STP HOWEVER WOULD LIKE TO EXPRESS
VIEWS OF AACO AND SUPPORT THE VIEWS OF AIR MALTA CMA AVIANCA AND
EGYPT AIR AND REAFFIRMING THE SAUDIA TELEX JEDSZSV NBR 300915 DTD
30TH JULY'95 COMMUNICATING FOLLOWING VIEWS:

1. LIABILITY LIMITS SHOULD BE UPDATED TAKING INTO ACCOUNT
INTERESTS OF CARRIERS CMA SOCIO ECONOMIC STANDARDS AND BE
WITHOUT DISCRIMINATION TO PAX STP

2. WE SUPPORT WAIVER OF DEFENCE UNDER ART 20.1 OF THE WARSAW
REGIME FOR AMOUNTS UP TO SDR 100,000 CMA BUT CONTINUE TO
RETAIN DEFENCE FOR LIABILITY UPTO SDR 25,000 OVER AND ABOVE
SDR 100,000 STP

3. THE AACO WILL CONSIDER ANY SUGGESTION FOR PAYMENT OF FULL
COMPENSATION TO PASSENGERS IN ACCORDANCE WITH THE LAW OF
DOMICILE OF THE PASSENGER STP

4. AACO MEMBERS ARE PREPARED TO DISCUSS THE VIABILITY OF
PURCHASING ADDITIONAL INSURANCE COVERAGE TO COVER LIABILITY
IN EXCESS OF SDR lOO,OOO/- IN THE BACKGROUND OF THEIR
PECULIAR OPERATING CONDITIONS STP

AACO STRONGLY FEELS THAT ANY DECISION BY IATA IN FLAGRANT
DISREGARD OF THE VIEWS AND THE DIFFICULTIES OF THE SMALL AND
MEDIUM SIZED CARRIERS WOULD ONLY LEAD TO DISHARMONY AMONGST
CARRIERS AND BREAKDOWN THEIR FAITH @ CONFIDENCE IN THE FAIRNESS
@ IMPARTIALITY OF IATA STP
BEST REGARDS. FOUAD S. SOUR1
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XATA Centre
Route de L'Aemport 33, PO Box 672
CR-1215 Geneva 15 Airport
Switzerland

PASSENGER LIABILITY LIMITS

Further to the IATA Members meeting in Washington last month I
understand that a further meeting is taking place with the
Insurance Braking Community here in London. Notes taken frcm
this meeting conclude with a request that "WQ would urge you to
request IATA not to press member airlines to asse66 the likely
impact of hypothetical or theoretical limits on member6 airline6
insurance co&s."

I am writing to do just that. 1' am aware that, last year, Peter
Martin of Frere Cholmmondley  carried out certain "research" in
the insurance market and guestimated  as a rceult of this that
liability prerniums would increase by approximately 8% but. the
basis of this conclusion is open ta question.

Virgins view has been for some time that either existing limits
are retained z limits are scrapped altogether. The former has
the advantage of satisfying the smaller airline6 from third wurld
countries where levels of damages are not and, in many case6 for
their own national6 need not be greatly or
increcsed.

significantly
At the same time however the very paucity of the

limits gives scope for their breach in the First World. As far
a6 we are concerned the only viable alternative is the
principle of lfunlimited.  liability" globally.
compromise must, of necessity,

Any midwdy

discriminatory,
be temporary and possibly even



Naturally One of the difficulties will be insutance costs. It
is, in the highly competitive environment of the airline
industry, impossible to suggest that- one group of airlines should
aubsidise the insurance coats of another. At the same time
however the at times punitive rating structures applied by the
International. insurance market to smaller airlines would make eny
meanxngfIu1  increase in liability limits econ*micallyunviable  for
them, Unfortunately I do not have a ready answer to this dilemma
but I would maintain that the "middle course" of higher limits
without going ‘fun1 imitodlf
term solution,

would not provide an acceptable long

This letter ia not intended to provide a solut;ion but merely to
add to the debate and to restate my company's views on the issue.

More importantly, however, it is intendecl to re-enforce the
general view in the insurance market that continued dialogue
without action rill only drive up prices for those who can least
afford it.

Kind regards,

Yours sincerely,



ALC-WG
WP 14

EC Commission
Airline Liability Conference Working Groups

Washington, 7 - 8 August ?995

The EC Commission has closely followed the discussions held in the framework of the IATA
Airline Liability Conference.The Commission has warmly welcomed this initiative. Not only
because it represents the first attempt at a global level to increase the limits for compensation
paid to victims of air accidents, since ICAO convened the Montreal Conference in 1975. But
also because this initiative is taken at airline level on a voluntary basis.

Today, within the working groups framework, two issues will have to be dealt with:
- the insurance costs assessment,
- the third tier options.

As far as the former is concerned, during the last meeting in London, the idea has been put
forward that carriers could form a pool in order to negotiate jointly a common-rated group
policy for liability in excess of 250,000 SDR. Despite some technical difficulties and the
uncertainties about the participation of some big carriers, this solution has a lot going for it
and the Commission would probably grant a group exemption under art.8553 of the Treaty
of Rome, considering the advantages it will have for consumers.

It should be stressed again, at this stage, that upholdin  the interests of consumers is one of
the central preoccupations of the Commission and that is why the Commission wiIl not be
party to a solution which does not give sufficient  weight to the concerns of consumers. An
inter-carrier agreement will have to be granted approval under the EC competition rules.
Such approval requires that passengers wiIl  benefit from the agreement. An agreement can,
therefore, not represent less than what the passenger can expect today. In recent accidents
the limit has been waived and compensations have been paid up to 500,000 SDR with some
scrutiny. Claims up to 250,000 SDR have. basically been accepted.That is why the
Commission considers that an agreement that does not include at least 250.000 SDR on a.strict liability basis plus could likely not be approved.

This brings us to the second issue: the third tier options. So far only the US SCP has been
discussed. In this respect the Commission would like to stress once again that unbreakable
limits as a principle is next to impossible to accept. Besides, the risk that a passenger would
still use art.25 against the carrier cannot be excluded. I would like to remind the participants
to the working groups that the Commission would consider a liability limit which provides
for 500,000 SDR as a more appropriate figure within the EU. In other words, 250,000 SDR
would not be considered as enough. As it was highlighted during the last meeting of the
working group, a solution close to the Japanese initiative could be easier to implement. In
this context it cannot be excluded that a trade-off could be envisaged so that the first tier with
strict liability would not go to 250,000 SDR but to a lower amount although higher than
100,000 SDR. The second tier would then be of unlimited liability above that figure while
keeping the defense of art.20.

The Commission hopes that this meeting will be successful and pave the way for your Annual
General Meeting in October.


